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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
GEORGE KUUALOHA ANA, JR.,
Defendant-Appellant.

NO. 44228
Elmore County Case No.
CR-2015-2195

RESPONDENT'S BRIEF

Issue
Has Ana failed to establish that the district court abused its discretion by
imposing a unified sentence of 10 years, with five years fixed, upon his guilty plea to
lewd conduct with a minor under 16?

Ana Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Ana pled guilty to lewd conduct with a minor under 16 and the district court
imposed a unified sentence of 10 years, with five years fixed. (R., pp.65-68.) Ana filed
a notice of appeal timely from the judgment of conviction. (R., pp.69-72.)
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Ana argues the district court abused its discretion by not placing him on
probation in light of the fact that he is a first-time offender, has served in the military,
has mental health issues, and is amenable to treatment. (Appellant’s brief, pp.2-3.)
The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
“Probation is a matter left to the sound discretion of the court.” I.C. § 192601(4). Pursuant to I.C. § 19-2521(1):
The court shall deal with a person who has been convicted of a
crime without imposing sentence of imprisonment unless, having regard to
the nature and circumstances of the crime and the history, character and
condition of the defendant, it is of the opinion that imprisonment is
appropriate for protection of the public because:
(a) There is undue risk that during the period of a suspended
sentence or probation the defendant will commit another crime; or
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(b) The defendant is in need of correctional treatment that can be
provided most effectively by his commitment to an institution; or
(c) A lesser sentence will depreciate the seriousness of the
defendant's crime; or
(d) Imprisonment will
deterrent to the defendant; or

provide

appropriate

punishment

and

(e) Imprisonment will provide an appropriate deterrent for other
persons in the community; or
(f) The defendant is a multiple offender or professional criminal.
The maximum prison sentence for lewd conduct with a minor under 16 is life.
I.C. § 18-1508. The district court imposed a unified sentence of 10 years, with five
years fixed, which falls well within the statutory guidelines.

(R., pp.65-68.)

At

sentencing, the district court specifically considered the criteria for placing Ana on
probation but declined to do so in light of, among other things, the seriousness of the
offense and the continuing “detrimental” impact that it will have on the victim. (4/25/16
Tr., p.53, L.9 – p.57, L.12.) The state submits that Ana has failed to establish an abuse
of discretion, for reasons more fully set forth in the attached excerpt of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendix A.)
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Conclusion
The state respectfully requests this Court to affirm Ana’s conviction and
sentence.

DATED this 3rd day of January, 2017.

__/s/_Lori A. Fleming __________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 3rd day of January, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JASON C. PINTLER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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